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SMALL  BUSINESS  ADMINISTRATION 

(13  CFR  Port  124] 

SMALL  BUSINESS  AND  CAPITAL  OWNERSHIP 
DEVELOPMENT  PROGRAM 

Procurement  and  Technical  Auistance 

AGENCY:  Small  Business  Administra¬ 
tion. 

ACTION:  Proposed  rules. 

SUMMARY:  These  proposed  rules  de¬ 
scribe  the  type  of  assistance  available, 
the  requirements  for  obtaining  assist¬ 
ance,  and  the  methods  of  providing  as¬ 
sistance  to  certain  eligible  small  busi¬ 
nesses  under  SBA's  new  Small  Busi¬ 
ness  and  Capital  Ownership  Develop¬ 
ment  Program  as  mandated  by  Pub.  L. 
95-507.  In  addition,  they  provide  crite¬ 
ria  for  determining  when  the  partici¬ 
pation  of  a  business  in  the  program 
should  be  terminated  or  determined  to 
be  completed,  and  specify  a  procedure 
by  which  such  a  determination  can  be 
made. 

DA  TES:  Comments  must  be  received 
on  or  before  March  26,  1979. 

ADDRESS:  Comments,  submitted  in 
duplicate,  are  to  be  submitted  to  the 
Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ownership 
Development,  Small  Business  Adminis¬ 
tration,  1441  L  Street,  NW.,  Washing¬ 
ton.  D.C.  20416. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Martin  D.  Teckler,  Office  of  General 
Counsel,  Small  Business  Administra¬ 
tion,  1441  L  Street,  NW.,  Washing¬ 
ton,  D.C.  20416,  202-653-6797. 

SUPPLEMENTARY  INFORMATION: 
Pub.  L.  95-507  requires  the  revision  of 
Part  124  of  Title  13  of  the  Code  of 
Federal  Regulations  because  that 
Public  Law  substantially  amends  parts 
of  the  Small  Business  Act  which  Part 
124  implements.  As  a  result  of  Pub.  L. 
95-507,  it  is  necessary  to  replace  the 
following  presently  effective  sections: 
124.8,  124.8-1  and  124.8-2.  The  follow¬ 
ing  proposed  rules  are  proposed  as  re¬ 
placements  for  these  sections. 

These  proposed  rules  are  to  provide 
for  the  implementation  of  the  Pub.  L. 
95-507,  which  amends  among  other 
provisions,  sections  8(a)  and  7(j)  of  the 
Small  Business  Act,  as  amended, 
(hereinafter  the  “Act”).  The  purpose 
of  Section  8(a)  of  the  Act  is  to  foster 
busines  ownership  by  individuals  who 
are  both  socially  and  economically  dis¬ 
advantaged,  to  promote  the  competi¬ 
tive  viability  of  such  firms  by  provid¬ 
ing  such  available  contract,  financial, 
technical,  and  management  assistance 
as  may  be  necessary,  and  to  clarify 
and  expand  the  program  for  the  pro¬ 
curement  by  the  United  States  of  arti¬ 


cles,  equipment,  supplies,  services,  ma¬ 
terials  and  construction  work  from 
small  business  concerns  owned  and 
managed  by  socially  and  economically 
disadvantaged  individuals. 

The  Act  sets  forth  a  business  devel¬ 
opment  program  whereby  the  Admin¬ 
istration  is  authorized  to  provide  to 
eligible  business  concerns  procurement 
contracts,  financial,  management  ^.nd 
technical  assistance. 

The  Congress  has  found  that  the  op¬ 
portunity  for  full  participation  in  our 
free  enterprise  system  by  socially  and 
economically  disadvantaged  persons  is 
essential  in  order  to  attain  social 
equality  and  economic  parity  for  such 
persons.  The  Congress  found  further 
that  Black  Americans,  Hispanic 
Americans,  Native  Americans,  and 
other  minorities  have  suffered  the  ef¬ 
fects  of  discriminatory  practices  and 
other  invidious  circumstances  over 
which  they  have  no  control. 

The  business  development  program 
of  the  Administration  is  designed  to 
ameliorate  the  condition  of  socially 
and  economically  disadvantaged 
groups  by  providing  the  maximum 
practical  opportunity  for  the  develop¬ 
ment  of  businesses  owned  and  man¬ 
aged  by  such  persons.  Such  develop¬ 
ment  can  be  materially  advanced 
through  the  procurement  by  the 
United  States  of  articles,  equipment, 
supplies,  services,  and  construction 
work  from  such  businesses  and  the 
provision  of  management  and  techni¬ 
cal  assistance  to  develop  managerial 
self-sufficiency.  The  Congress  intends 
that  the  primary  beneficiaries  of  this 
program  shall  be  minorities  and  that 
the  authorities  granted  the  Adminis¬ 
tration  in  this  program  will  be  used 
for  appropriate  business  development. 

The  Act  requires  that  the  Adminis¬ 
tration  of  the  section  8(a)  program— 
the  principal  procurement  assistance 
vehicle— and  the  section  7(j)  manage¬ 
ment  assistance  program  shall  be 
under  the  direction  of  the  Associate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership  De¬ 
velopment.  The  interface  of  these  pro¬ 
grams  should  result  in  the  delivery  to 
the  business  owned  by  the  socially  and 
economically  disadvantaged  individual 
an  increased  opportunity  to  produce 
and  sell  goods  and  sendees  efficiently 
and  profitably. 

These  regulations  provide  for  signifi¬ 
cant  changes  in  regard  to  the  follow¬ 
ing  areas: 

(a)  Program  eligibility— The  Act 
allows  program  participation  for  a  “so¬ 
cially  and  economically  disadvantaged 
small  business  concern.”  This  means  a 
small  business  concern  which  is  at 
least  51  percent  owned  by  one  or  more 
socially  disadvantaged  individuals,  and 
whose  management  and  daily  business 
operations  are  controlled  by  one  or 
more  of  such  individuals.  Socially  dis¬ 


advantaged  individuals  are  those  who 
have  been  subjected  to  racial  or  ethnic 
prejudice  or  cultural  bias  because  of 
their  identity  as  a  member  of  a  gio.'o 
without  regard  to  their  individual  qua¬ 
lities. 

Economically  disadvantaged  individ¬ 
uals  are  those  socially  disadvantaged 
individuals  whose  ability  to  compete  in 
the  free  enterprise  system  has  b'  > 
impaired  due  to  diminished  cap.  a 
and  credit  opportunities  as  compare) 
to  others  in  the  same  business  a. 
who  are  not  socially  disadvantaged. 
determining  the  degree  of  diminishes 
credit  and  capital  opportunities,  the 
Administration  shall  consider,  but  not 
be  limited  to.  the  assets  and  net  worth 
of  such  socially  disadvantaged  individ¬ 
ual. 

This  represents  a  significant  change 
of  eligibility  criteria  from  the  standard 
of  social  or  economic  disadvantage 
heretofore  utilized  by  the  Administra¬ 
tion. 

(b)  Contracting— This  section  pro¬ 
vides  for  the  relationship  between  the 
Administration  and  other  federal 
agencies  in  regard  to  the  provision  of 
procurement  contracts  for  the  B'i' 
program. 

(c)  Termination— Detailed  tormina 
tion  procedures  and  standards  are  pro 
vided  which  will  govern  the  circum¬ 
stances  under  which  a  business  co  i 
cem  can  be  denied  assistance  under 
the  program.  Simultaneously,  with  the 
publication  of  the  within  regulations, 
final  regulations  governing  substan¬ 
tive  and  procedural  rights  for  8(a)  con¬ 
cerns  in  regard  to  termination  and  the 
dental  of  assistance  under  the  pro¬ 
gram  shall  be  published.  Comments 
regarding  these  matters  are  welcome. 

(d)  Small  Business  and  Capital  Own¬ 
ership  Development  Program— This 
section  grants  significant  new  authori¬ 
ty  for  the  Administration  to  aid  8(a) 
concerns  in  regard  to  procurement,  fi¬ 
nancial,  management  and  technical  as¬ 
sistance  matters. 

(e)  Advance  Payments  and  Busines.. 
Development  Expense— These  sections 
set  forth  the  criteria  and  standards  for 
the  award  and  use  of  advance  pay¬ 
ments  and  business  development  c 
pense. 

(f)  Surety  Bond  Waiver— This  sec¬ 
tion  provides  for  the  criteria  and  con¬ 
ditions  for  the  Administration  to  grant 
waivers  to  requirements  for  the  use  of 
surety  bonds  in  appropriate  circum¬ 
stances. 

This  22d  day  of  January  1979. 

A.  Vernon  Weaver, 
Administrator. 

It  is  proposed  to  amend  13  CFR  Pui  >. 
124  by  deleting  the  present  §§  12*  9, 
124.8-1,  and  124.8-2  and  adding  the 
following  new  §§  124.1-1—124.1-5, 
124.2-1,  124.3-1  and  124.4-1  to  read  as 
follows: 
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124.1- 1  The  Section  8(a)  Program. 

124.1- 2  Contracting. 

124.1- 3  Advance  payments. 

124.1- 4  Letter  of  credit. 

124.1- 5  Business  development  expense. 

124.2- 1  Consultant  services  program. 

124.3- 1  Small  business  and  capital  owner¬ 
ship  development  program. 

124.4- 1  Surety  bond  waivers. 

§  124.1-1  The  Section  8(a)  Program. 

(a)  General  These  regulations  im¬ 
plement  Section  8(a)  of  the  Small 
Business  Act  (15  U.S.C.  637(a))  which 
authorizes  SBA  to  enter  into  all  types 
of  contracts  (including,  but  not  limited 
to,  supply,  services,  construction,  re¬ 
search  and  development)  with  other 
Government  departments  and  agen¬ 
cies  and  negotiate  subcontracts  for  the 
performance  thereof. 

(b)  Purpose.  It  is  the  objective  of 
SBA  to  use  such  authority  to  assist 
small  business  concerns  owned  and 
controlled  by  socially  and  economical¬ 
ly  disadvantaged  persons  to  achieve  a 
competitive  position  in  the  market 
place. 

(c)  Eligibility.  In  order  to  be  eligible 
to  participate  in  the  section  8(a)  pro¬ 
gram,  an  individual  or  an  applicant 
concern  as  the  case  may  be  must  meet 
all  of  the  pertinent  eligibility  criteria 
set  forth  hereafter  in  paragraphs  (c) 

(1)  through  (5)  of  this  section.  All  de¬ 
terminations  pursuant  to  paragraphs 
(c)  (1)  through  (5)  of  this  section  shall 
be  made  by  the  Associate  Administra¬ 
tor  for  Minority  Small  Business  and 
Capital  Ownership  Development  <AA/ 
MSB&COD)  whose  decision  shall  be 
final;  provided  however,  than  an  appli¬ 
cant  may  request  reconsideration  of 
such  final  decision  based  upon  infor¬ 
mation  discovered  subsequent  to  such 
decision  or  upon  information  which 
was  unavailable  at  the  time  of  such 
final  decision.  The  granting  of  such  re¬ 
consideration  shall  be  within  the  abso¬ 
lute  discretion  of  the  AA/MSB&COD. 

(1)  Small  Business  Concern.  In  order 
to  be  eligible  to  participate  in  the  sec¬ 
tion  8(a)  program,  an  applicant  con¬ 
cern  must  qualify  as  a  small  business 
concern  as  defined  for  purposes  of 
Government  procurement  in  §  121.3-8 
of  the  SBA  Rules  and  Regulations;  the 
size  standard  to  be  applied  shall  be 
based  on  the  principal  activity  of  the 
applicant  concern. 

(2)  Ownership  and  Control  In  order 
to  be  eligible  to  participate  in  the  sec¬ 
tion  8(a)  program,  an  applicant  con¬ 
cern  must  be  one: 

(i)  Which  is  at  least  51  percent 
owned  by  an  individual  or  individuals 
who  are  citizens  of  the  United  States, 
(specifically  excluding  resident  aliens) 
and  who  are  determined  to  be  socially 
and  economically  disadvantaged. 

(A)  In  case  of  an  applicant  concern 
which  is  a  corporation,  51  percent  of 
all  classes  of  voting  stock  of  such  cor- 
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po  ration  must  be  owned  by  an 
individual(s)  determined  to  be  socially 
and  economically  disadvantaged. 

(B)  In  the  case  of  an  applicant  con¬ 
cern  which  is  a  partnership,  51  percent 
of  the  partnership  interest  must  be 
owned  by  an  individual  or  individuals 
determined  to  be  socially  and  economi¬ 
cally  disadvantaged. 

(ii)  Whose  management  and  daily 
business  operations  are  controlled  by 
an  individual(s)  determined  to  be  so¬ 
cially  and  economically  disadvantaged. 
Such  individual(s)  must  be  engaged 
full  time  in  the  daily  management  and 
operation  of  the  business  concern. 

(3)  Social  Disadvantage,  (i)  Socially 
disadvantaged  individuals  are  those 
who  have  been  subjected  to  racial  or 
ethnic  prejudice  or  cultural  bias  be¬ 
cause  of  their  identification  as  mem¬ 
bers  of  certain  groups,  without  regard 
to  their  individual  qualities.  Such 
groups  include,  but  are  not  limited  to. 
Black  Americans,  Hispanic  Americans, 
Native  Americans  and  other  minor¬ 
ities. 

(ii)  Social  disadvantage  of  individ¬ 
uals  within  such  groups  shall  be  deter¬ 
mined  on  a  case-by-case  basis.  Mem¬ 
bership  alone  in  any  group  is  not  con¬ 
clusive  that  an  individual  is  socially 
disadvantaged. 

(4)  Economic  Disadvantage,  (i)  Eco¬ 
nomically  disadvantaged  individuals 
are  socially  disadvantaged  individuals 
whose  ability  to  compete  in  the  free 
enterprise  system  has  been  impaired 
due  to  diminished  capital  and  credit 
oportunities,  as  compared  to  others  in 
the  same  line  of  business  and  competi¬ 
tive  market  area  who  are  not  socially 
disadvantaged. 

(ii)  In  determining  the  degree  of  di¬ 
minished  credit  and  capital  opportuni¬ 
ties,  consideration  shall  be  given: 

(A)  With  respect  to  both  the  disad¬ 
vantaged  individual  and  the  applicant 
concern,  to  the  following  factors,  in¬ 
cluding  but  not  limited  to: 

(1)  Personal  and  business  assets; 

( 2 )  Personal  and  business  net  worth; 
and 

(3)  Personal  and  business  income 
and  profits. 

(B)  With  respect  to  the  applicant 
concern,  the  following  factors,  includ¬ 
ing  but  not  limited  to: 

(1)  Availability  of  financing; 

(2)  Bonding  Capability; 

(3)  Availability  of  outside  equity  cap¬ 
ital;  and 

(4)  Available  markets. 

(5)  Potential  for  Success.  In  order  to 
be  eligible  to  participate  in  the  section 
8(a)  program,  an  applicant  concern 
must  be  a  concern: 

(!)  Which  with  contract,  financial, 
technical  and  management  support 
will  be  able  to  successfully  perform 
contracts  awarded  under  the  section 
8(a)  program,  and  with  such  assistance 
shall  have  reasonable  prospects  for 
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success  in  competing  in  the  private 
sector. 

(ii)  In  addition  to  meeting  the  crite¬ 
ria  set  forth  in  §  124.1-l(c)(5)(l)  above, 
the  AA/MSB&COD  must  determine 
that  the  financial,  technical  and  man¬ 
agement  support  necessary  to  enable 
the  applicant  concern  to  successfully 
complete  the  section  8(a)  procurement 
contract  shall  be  available  to  such  con¬ 
cern  from  SBA  or  other  identified  and 
acceptable  sources. 

(d)  Program  Completion.  (1)  When  a 
section  8(a)  business  concern  has  sub¬ 
stantially  achieved  the  objectives  of 
the  8(a)  program,  including  but  not 
limited  to,  the  achievement  of  the 
goals  set  forth  in  its  business  plan  as 
approved  an  modified,  and  the  attain¬ 
ment  of  demonstrated  ability  to  com¬ 
pete  in  the  market  place  without  as¬ 
sistance  from  8(a),  its  participation 
within  the  program  shall  be  deter¬ 
mined  by  SBA  to  be  completed. 

(2)  In  determining  whether  a  con¬ 
cern  has  substantially  achieved  the 
goals  of  its  business  plan  or  has  at¬ 
tained  the  ability  to  compete  in  the 
market  place  without  8(a)  assistance, 
the  following  factors,  among  others, 
shall  be  considered  by  SBA.  The  fac¬ 
tors  cited  above  shall  be  determined 
with  regard  to  the  remedial  purposes 
of  the  statute. 

(i)  Positive  overall  financial  trends, 
including  but  not  limited  to: 

(A)  Profitability. 

(B)  Sales,  including  improved  ratio 
of  non-8(a)  sales. 

(C)  Net  Worth,  financial  ratios, 
working  capital,  capitalization,  access 
to  credit  and  capital. 

(D)  Ability  to  obtain  bonding. 

(ii)  A  comparison  of  the  8(a)  busi¬ 
ness  concern’s  business  and  financial 
profile  with  profiles  of  non-8(a)  small 
businesses  in  the  same  area  or  similar 
business  category. 

(iii)  Management  capactity. 

(3)  Upon  determination  by  the  SBA 
that  a  section  8(a)  business  concern’s 
particiaption  within  the  program  has 
been  completed  pursuant  to  §  124.1- 
1(d)(1),  above,  the  section  8(a)  busi¬ 
ness  concern  shall  be  afforded  an  op¬ 
portunity  for  a  hearing  on  the  record 
in  accordance  with  chapter  5  of  Title  5 
of  the  United  States  Code,  at  which 
hearing  it  may  contest  such  determi¬ 
nation.  Such  a  hearing  will  be  held 
pursuant  to  the  SBA’s  Rules  of  Prac¬ 
tice  for  Adjudicative  Proceedings  set 
forth  at  Part  101.10  et.  seq.  of  SBA 
rules  and  regulations. 

(4)  Subsequent  to  the  completion  of 
such  hearing,  based  upon  the  record 
established  therein,  and  after  consid¬ 
eration  of  the  recommended  decision 
of  the  examiner  who  has  conducted 
the  hearing,  the  AA/MSB&COD  shall 
render  a  final  decision  regarding  the 
completion  of  the  section  8(a)  business 
concern’s  participation  in  the  pro- 
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gram.  Prior  to  a  final  decision,  the 
subject  8(a)  business  concern  may 
have  full  rights  of  participation  in  the 
8(a)  program. 

(e)  Program  termination.  (1)  Partici¬ 
pation  of  a  section  8(a)  business  con¬ 
cern  in  the  program  may  be  terminat¬ 
ed  by  the  SBA  prior  to  the  completion 
of  the  concern’s  business  plan  for  good 
cause.  Examples  of  good  cause  include, 
but  are  not  limited  to,  the  following: 

(i)  Failure  of  the  8(a)  business  con¬ 
cern  to  continue  to  meet  the  standards 
of  eligibility  set  forth  in  these  regula¬ 
tions. 

(ii)  Failure  of  the  8(a)  business  con¬ 
cern  to  maintain  its  status  as  a  small 
business  concern  within  the  applicable 
regulations. 

(iii)  The  failure  of  the  section  8(a) 
business  concern  to  exert  reasonable 
efforts  to  attain  commerical  business. 

(iv)  Failure  to  maintain  ownership 
and  control  by  the  person(s)  who  has 
been  determined  to  be  socially  and 
economically  disadvantaged. 

(v:  Inadequate  management  per¬ 
formance  by  the  section  8(a)  business 
concern:  and 

<vi)  Repeated  inadequate  perform¬ 
ance  of  awarded  section  8(a)  procure¬ 
ment  contracts  by  the  section  8(a) 
business  concern. 

(vii)  The  concern  has  ceased  its  busi¬ 
ness  operations.  This  constitutes  auto¬ 
matic  and  immediate  grounds  for  ter¬ 
minating  a  concern’s  participation  in 
the  Drogram. 

(viii)  Failure  to  submit  updated  busi¬ 
ness  plans  within  a  reasonable  time 
after  its  due  date  without  approval  by 
SBA. 

(ix)  Withholding  notice  from,  or  fail¬ 
ure  to  provide  notice  to  SBA  within  30 
days  of  changes  in  ownership  and 
mangement  control. 

(x)  Noncompliance  with  substantial 
requirements  of  divestiture  or  manage¬ 
ment  agreements  as  approved  by  the 
AA/MSB&COD. 

(xi)  Failure  to  comply  with  the  re¬ 
porting  provisions  required  in  manage¬ 
ment  agreements.  Compensating  those 
providing  management  assistance  in 
excess  of  that  specified  in  the  SBA  ap¬ 
proved  management  agreement. 
Having  a  management  agreement 
either  written  or  oral  that  has  not 
been  approved  by  the  AA/MSB&COD. 
Willful  violation  of  any  of  the  require¬ 
ments  of  the  management  agreement 

(xii)  Failure  or  refusal  to  provide 
SBA  with  required  quarterly  and 
annual  financial  statements  and  re¬ 
ports  within  a  reasonable  time  after 
the  close  of  the  quarter. 

(xiii)  Failure  to  achieve  goals  cited 
in  the  business  plan,  as  modified,  as  a 
result  of  repeated  refusal  to  accept  or 
utilize  SBA  assistance. 

(xiv)  Failure  to  reasonably  pursue 
commerical  and  competitive  business 
in  accordance  with  the  business  plan 


projection,  or  failure  to  otherwise 
make  reasonable  efforts  to  achieve 
competitive  status. 

(xv)  Inability  to  make  satisfactory 
progress,  within  a  reasonable  time, 
after  receiving  SBA’s  management  and 
technical  assistance,  financial  and 
technical  assistance  in  achieving  its 
business  development  objectives. 

(xvi)  Failure  to  request  prior  approv¬ 
al  from  SBA  before  subcontracting 
under  an  8(a)  contract. 

(xvii)  Failure  to  disclose  to  SBA  the 
extent  to  which  nondisadvantaged 
persons  or  firms  will  participate  in  the 
management  of  the  8(a)  business  con¬ 
cern. 

(xviii)  Failure  to  disclose  to  SBA  fees 
paid  or  to  be  paid,  costs  incurred  or 
committed  to  third  parties,  directly  or 
indirectly,  in  the  process  of  obtaining 
8(a)  contracts. 

(xix)  Willful  failure  to  comply  with 
applicable  labor  standards  obligations. 

(xx)  Knowingly  submitting  false  in¬ 
formation  to  SBA. 

(xxi)  Whenever  the  concern  is  de¬ 
barred  by  the  Comptroller  General, 
the  Secretary  of  Labor  or  the  Director 
of  the  Office  of  Federal  Contract 
Compliance. 

(xxii)  Whenever  the  concern  is  de¬ 
barred  or  suspended  for  cause  by  any 
contracting  agency  pursuant  to  FPR 
subpart  1-1.6  “Debarred  Suspended 
and  Ineligible  Bidders”  or  DAR 
(ASPR)  section  I.  Part  6,  “Debarment, 
Ineligibility  and  Suspension”. 

(xxiii)  Conviction  for  commission  of 
a  criminal  offense  as  an  incident  to  ob¬ 
taining  or  attempting  to  obtain  a 
public  or  private  contract,  or  subcon¬ 
tract  thereunder,  or  in  the  perform¬ 
ance  of  such  contract  or  subcontract. 

(xxiv)  Conviction  under  the  Orga¬ 
nized  Crime  Control  Act  of  1970,  or 
conviction  of  embezzlement,  theft, 
forgery,  bribery,  falsification  or  de¬ 
struction  of  records,  receiving  stolen 
property,  or  any  other  offense  indicat¬ 
ing  a  lack  of  business  integrity  or  busi¬ 
ness  honesty  which  seriously  and  di¬ 
rectly  affects  the  question  of  present 
responsibility  as  a  Government  con¬ 
tractor. 

(xxv)  Conviction  under  the  Federal 
Antitrust  Statutes  arising  out  of  the 
submission  of  bids  or  proposals. 

(xxvi)  Violation  of  the  subcontract 
provision  against  contingent  fees  and 
gratuities. 

(2)  Upon  determination  by  the  SBA 
that  a  section  8(a)  business  concern’s 
participation  in  the  program  should  be 
terminated  for  good  cause,  the  section 
8(a)  business  concern  shall  be  afforded 
an  opportunity  for  a  hearing  on  the 
record  in  accordance  with  chapter  5  of 
Title  5  of  the  United  States  Code,  at 
which  hearing  it  may  contest  such  de¬ 
termination.  Such  a  hearing  will  be 
held  pursuant  to  the  SBA’s  Rules  of 
Practice  for  Adjudicative  Proceedings 


set  forth  at  Part  101.10  et  seq.  of  the 
SBA  rules  and  regulations. 

(3)  Subsequent  to  the  completion  of 
such  hearing,  upon  the  record  estab¬ 
lished  therein,  and  after  consideration 
of  the  recommended  decision  of  the 
examiner  who  has  conducted  the  hear¬ 
ing,  the  AA/MSB  &  COD  shall  render 
a  final  decision  regarding  the  termina¬ 
tion,  for  good  cause,  of  the  8(a)  busi¬ 
ness  concern’s  participation  in  the  pro¬ 
gram. 

(4)  After  the  effective  date  of  a  pro¬ 
gram  termination  as  provided  for 
herein,  the  8(a)  business  concern  is  no 
longer  eligible  to  receive  8(a)  subcon¬ 
tracts  and  other  8(a)  assistance.  How¬ 
ever,  such  concern  is  obligated  to  com¬ 
plete  previously  awarded  8(a)  subcon¬ 
tracts. 

§  124.1-2  Contracting. 

(a)  General  policy.  (1)  Whenever 
SBA  determines  that  it  is  necessary  or 
appropriate,  it  shall  enter  into  con¬ 
tracts  with  the  United  States  Govern¬ 
ment  or  any  department,  agency,  or 
officer  thereof  having  procurement 
powers  obligating  SBA  to  furnish  arti¬ 
cles,  equipment,  supplies,  services  or 
materials  to  the  Government,  or  to 
perform  construction  work  for  the 
Government. 

(2)  In  any  case  in  which  SBA  certi¬ 
fies  to  any  procurement  officer  that 
SBA  is  competent  and  responsible  to 
perform  any  specific  Government  pro¬ 
curement  contract  to  be  let  by  such  of¬ 
ficer,  such  officer  shall  be  authorized 
in  his  discretion  to  let  such  procure¬ 
ment  contract  to  SBA  upon  such 
terms  and  conditions  as  may  be  agreed 
upon  between  SBA  and  the  procure¬ 
ment  officer. 

(3)  In  any  case  in  which  SBA  and 
such  procurement  officer  fail  to  agree 
on  a  procurement  and/or  the  terms 
and  conditions  of  a  specific  procure¬ 
ment  contract,  such  disagreement 
shall  be  submitted  to  the  head  of  the 
department  or  agency  for  final  deter¬ 
mination. 

(4)  SBA  shall  arrange  for  the  per¬ 
formance  of  such  procurement  con¬ 
tracts  by  negotiating  or  otherwise  let¬ 
ting  subcontracts  to  section  8(a)  small 
business  concerns  to  provide  whatever 
goods,  construction  work,  or  services 
may  be  necessary  to  enable  SBA  to 
perform  such  contracts. 

(b)  Procedures— (1)  Submission  of 
business  plans.  Applicants  must 
submit  a  business  plan,  including  com¬ 
plete  information  regarding  the  con¬ 
cern’s  qualifications,  which  will  dem¬ 
onstrate  that  section  8(a)  assistance 
will  foster  its  participation  in  the 
economy  as  a  self-sustaining,  profit- 
oriented  small  business. 

(2)  Requirements.  Procuring  agen¬ 
cies  will  offer  prospective  contracts  to 
SBA  for  the  8(a).  A  procuring  agency 
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shall  submit  to  SBA  an  offer  which 
contains  the  following  information: 

(i)  Current  and  complete  specifica¬ 
tions  and  drawings  as  necessary; 

(U)  A  procuring  agency  estimate  of 
the  current  fair  market  value  of  the 
contract  documented  with  supporting 
calculations; 

(iii)  Identification  of  any  incumbent 
small  business  contractor  which  is 
presently  performing  the  same  or  simi¬ 
lar  contract  requirements  with  all 
available  information  on  that  business’ 
gross  receipts  and  the  volume  of  Fed¬ 
eral  contracts  previously  awarded  to 
and  performed  by  such  contractor, 
when  such  Information  is  readily  avail¬ 
able  and  does  not  unduly  delay  the  of¬ 
fering  of  a  contract. 

(3)  Certification.  SBA’s  execution  of 
a  procurement  contract  with  a  procur¬ 
ing  agency,  will  operate  as  a  certifica¬ 
tion  of  SBA’s  competency  and  respon¬ 
sibility  to  perform  the  contract  as  re¬ 
quired  by  section  8(a)(1)  of  the  Small 
Business  Act. 

(4)  Failure  to  Agree  on  Terms  and 
Conditions.  In  the  event  that  SBA  and 
the  procuring  agency’s  contacting  offi¬ 
cer  fail  to  agree  upon  the  selection  of 
the  procurement  or  the  terms  and  con¬ 
ditions  of  any  prospective  contract 
being  negotiated  between  SBA  and  the 
procuring  agency,  SBA  and  the  pro¬ 
curing  agency  shall  submit  informa¬ 
tion  sufficient  to  facilitate  a  final  deci¬ 
sion  to  the  head  of  the  procuring 
agency,  who  shall  have  the  responsi¬ 
bility  to  resolve  any  such  disagree¬ 
ment. 

(i)  Before  submission  of  any  dis-' 
agreement  to  the  head  of  the  procur¬ 
ing  agency,  the  appropriate  SBA  Re¬ 
gional  Director  shall  seek  resolution  of 
any  such  disagreement  by  the  con¬ 
tracting  officer’s  supervisor. 

(ii)  Failure  of  the  appropriate  Re¬ 
gional  Director  and  the  contracting  of¬ 
fice’s  supervisor  to  agree  will  cause  the 
matter  to  be  submitted  to  the 
AAMSB-COD,  who  on  behalf  of  the 
Administrator  of  the  SBA,  shall  pres¬ 
ent  the  disagreement  to  the  head  of 
the  procuring  agency  for  resolution. 

(iii)  Subsequent  to  the  resolution  of 
any  disagreement  over  the  terms  and 
conditions  of  any  proposed  contract  by 
the  head  of  the  procuring  agency. 
SBA  and  the  procuring  agency  may 
reach  agreement  upon  the  proposed 
contract,  or  SBA  may  decide  that  the 
contract  is  unsuited  to  performance  by 
a  section  8(a)  business  concern,  and 
may  then  return  the  proposed  con¬ 
tract  to  the  procuring  agency  for 
other  procurement  action. 

(c)  Negotiation  by  8(a)  Business 
Concern.  Whenever  practicable,  any 
section  8(a)  business  concern  which 
has  been  selected  by  SBA  to  perform  a 
section  8(a)  subcontract  shall  partici¬ 
pate  in  the  negotiations  of  the  terms 
and  conditions  of  such  contract. 


(d)  Impact  on  Small  Business.  The 
AAMSB-COD  and  the  AA/PA  shall 
make  a  determination  for  each  section 
8(a)  subcontract  before  award  that: 

(1)  No  public  solicitation  has  been 
made  on  the  specific  purchase  in  ques¬ 
tion;  and 

(2)  No  small  business,  having  relied 
upon  Federal  purchasing  of  the  item 
for  a  significant  part  of  its  business 
during  the  preceding  year,  will  suffer 
hardship  because  of  the  removal  of 
the  procurement  from  competition. 

§  124.K3  Advance  Payments. 

(a)  Definitions.  Advance  payments 
are  disbursements  of  money  made  by 
SBA  to  a  section  8(a)  business  concern 
prior  to  the  completion  of  perf ro¬ 
mance  of  a  specific  section  8(a)  sub¬ 
contract  for  the  purpose  of  assisting 
the  said  8(a)  business  concern  in  meet¬ 
ing  financial  requirements  pertinent 
to  the  performance  of  said  subcon¬ 
tract.  Advance  payments  must  be  liq¬ 
uidated  from  proceeds  derived  from 
the  performance  of  the  specific  section 
8(a)  subcontract.  However,  this  does 
not  preclude  repayment  of  such  ad¬ 
vance  payments  from  other  revenues 
of  the  business  except  from  other  ad¬ 
vance  payments.  The  proceeds  derived 
from  the  performance  of  the  specific 
8(a)  contract  must  be  deposited  in  a 
bank  account  established  exclusively 
for  the  purpose  of  administering  the 
advance  payments. 

(b)  General  Policy.  Advance  pay¬ 
ments  shall  not  be  made  in  any  case  in 
which  the  section  8(a)  business  con¬ 
cern  has  assigned  its  rights  to  receive 
any  payment  under  the  specific  sec¬ 
tion  8(a)  subcontract  to  any  person  or 
entity,  unless  such  assignment  shall  be 
made  to  SBA  or  to  a  Federal  agency  in 
regard  to  the  receipt  by  the  8(a)  busi¬ 
ness  concern  of  a  progress  payment 
for  any  specific  8(a)  subcontract.  In  no 
event  shall  the  total  amount  of  ad¬ 
vance  payments  for  a  Section  8(a) 
business  concern  exceed  the  amount 
of  the  8(a)  subcontract  to  which  it  re¬ 
lates;  nor  shall  any  such  advance  pay¬ 
ment  exceed  the  amount  which  is  to 
be  earned  from  the  anticipated  com¬ 
pletion  of  performance  of  the  remain 
der  of  the  subject  8(a)  subcontract. 
The  SBA  shall  not  charge  interest  on 
advance  payments  disbursed  pursuant 
to  these  regulations. 

(c)  Requirements.  (1)  Advance  pay¬ 
ments  may  be  approved  for  a  Section 
8(a)  business  concern  when  the  follow¬ 
ing  conditions  are  found  by  SBA  to 
exist: 

(i)  A  Section  8(a)  business  concern 
does  not  have  adequate  working  capi¬ 
tal  to  perform  a  specific  Section  8(a) 
subcontract;  and 

(ii)  Either  adequate  and  timely  fi¬ 
nancing  is  not  available  on  reasonable 
terms  to  provide  the  necessary  capital, 
or  financing  is  available  but  the  terms 


of  such  financing  are  not  conducive  to 
the  effective  performance  of  the  Sec¬ 
tion  8(a)  subcontract  and/or  the  busi¬ 
ness  development  purposes  of  the'Sec- 
tion  8(a)  program. 

(iii)  The  Section  8(a)  business  con¬ 
cern  has  established  or  agrees  to  es¬ 
tablish  and  maintain  financial  records 
and  controls  which  provide  for  com¬ 
plete  accountability  and  required  re¬ 
porting  of  program  funds.  These  rec¬ 
ords  must  be  made  available  upon  re¬ 
quest  for  review  by  SBA  and  the  Gen¬ 
eral  Accounting  Office. 

(d)  Procedure.  To  be  eligible  to  re¬ 
ceive  Advance  Payments  a  Section  8(a) 
business  concern  must  meet  the  condi¬ 
tions  set  forth  in  9124.1-3(0  above 
and  must  comply  with  the  following 
procedure. 

(1)  A  Section  8(a)  business  concern 
desiring  to  receive  an  advance  pay¬ 
ment  in  connection  with  any  Section 
8(a)  subcontract  shall: 

(1)  Submit  a  written  request  for  ad¬ 
vance  payment  to  the  appropriate 
SBA  regional  director  or  his  designee. 
Such  request  must  include  detailed 
documentation  supporting  the  need 
for  such  funds  and  evidence  that 
working  capital  financing  cannot  be 
found  upon  terms  acceptable  under 
§  124.1-3(0(11)  above  from  financial  in¬ 
stitutions. 

(ii)  The  Section  8(a)  business  con¬ 
cern  msut  select  a  commercial  bank 
which  is  a  member  of  the  Federal  Re¬ 
serve  System  in  which  it  must  estab¬ 
lish  a  Special  Bank  Account  for  the 
deposit  of  advance  payment  fun $3 
from  SBA  and  for  the  deposit  of  pay¬ 
ments  earned  pursuant  to  the  per¬ 
formance  of  the  subcontract(s).  This 
special  account  shall  be  a  demand  de¬ 
posit  account. 

(A)  Disbursements  from  the  account 
shall  require  the  countersignature  of 
such  SBA  employee  as  shall  be  desig¬ 
nated  by  the  appropriate  regional  di¬ 
rector. 

(B)  Under  no  circumstances  shall 
the  requirement  for  an  SBA  employee 
countersignature  be  waived. 

(C)  SBA  shall  obtain  a  lien  upon  the 
Special  Bank  Account,  any  property 
contracted  for,  and  supplies,  material 
and  other  property  acquired  with  the 
proceeds  of  such  advance  payment 
funds. 

(2)  Upon  a  review  of  all  the  circum¬ 
stances  and  evidence,  the  Regional  Di¬ 
rector  shall  have  the  obligation  to 
decide  whether  to  approve  or  deny  a 
request  for  advance  payment.  This 
right  of  approval  by  the  Regional  Di¬ 
rector  shall  not  be  delegated  to  any 
other  person  or  entity.  The  8(a)  busi¬ 
ness  concern,  the  bank  selected  pursu¬ 
ant  to  9 124.1-3(dXii)  above,  and  SBA 
shall  execute  sin  Advance  Payment 
agreement  which  shall  set  forth  the 
terms  and  conditions  governing  ad¬ 
vance  payments. 
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(e)  Use  of  Advance  Payment  Funds. 

(1)  Except  for  repayment  to  SBA  in 
appropriate  circustances,  advance  pay¬ 
ment  funds  may  be  withdrawn  from 
the  special  bank  account  by  a  Section 
8(a)  business  concern  exclusively  for 
the  purpose  of  purchasing  materials 
and  labor  and  paying  for  administra¬ 
tive  and  overhead  expenses  required 
to  perform  the  specific  Section  8(a) 
subcontract. 

(2)  Under  no  circumstances  may  ad¬ 
vance  payment  funds  be  deposited  in 
interest-bearing  accounts. 

(3)  Advance  payment  funds  shall  be 
disbursed  for  deposit  into  the  special 
account  only  in  such  amounts  neces¬ 
sary  to  pay  for  the  immediate  needs  of 
a  Section  8(a)  subcontract.  Such  dis¬ 
bursements  shall  be  made  as  expedi¬ 
tiously  as  possible.  Such  immediate 
needs  shall  be  documented  by  the 
small  business  concern  and  verified  by 
SBA  prior  to  disbursement. 

(4)  Payments  to  the  8(a)  business 
concern  for  work  performed  or  serv¬ 
ices  rendered  pursuant  to  the  subject 
r:.!)  contract  shall  be  paid  into  the 
iJi  ecial  Bank  Account. 

(f)  Cancellation.  (1)  SBA  may  deter¬ 
mine  that  the  advance  payments  be 
cancelled  for  any  of  the  following  rea¬ 
sons: 

(1)  The  terms  and  conditions  of  the 
advance  payment  agreement  have  not 
been  adhered  to  by  a  section  8(a)  small 
business  concern. 

(ii)  The  subcontracting  relationship 
between  SBA  and  subcontractor  is 
completed  or  terminated. 

(2)  In  the  event  of  cancellation,  all 
previous  advance  payments  shall 
become  immediately  due  and  payable 
to  SBA. 

§  124.1-4  Letter  of  Credit. 

(a)  General  Policy.  The  letter  of 
credit  method  of  payment  will  be  uti¬ 
lized  under  certain  circumstances  to 
disburse  advance  payments  to  section 
8(a)  business  concerns  performing  sub¬ 
contracts  under  the  section  8(a)  pro¬ 
gram  when  SBA  has  made  a  decision 
approving  the  use  of  advance  pay¬ 
ments  pursuant  to  the  requirements 
and  conditions  provided  for  in  these 
regulations. 

(b)  Eligibility  Requirements.  SBA 
may  disburse  advance  payments 
through  the  letter  of  credit  method  of 
payment  through  the  Federal  Reserve 
Bank  System  to  a  section  8(a)  business 
concern  when  all  of  the  following  con¬ 
ditions  are  found  by  SBA  to  exist: 

(1)  SBA  determines  that  the  section 
8(a)  business  concern  may  be  awarded 
more  than  one  section  8(a)  subcon¬ 
tract  during  a  period  of  at  least  one 
year. 

(2)  The  aggregate  amount  of  letter 
of  credit  advance  payment  fluids  will 
exceed  $120,000  annually. 


i3)  The  section  8(a)  business  concern 
has  submitted  a  schedule  of  its  pro¬ 
jected  monthly  advance  requirements 
for  8(a)  subcontract  disbursements, 
SBA  has  reviewed  it,  and  SBA  has 
found  it  to  be  reasonable. 

(4)  The  section  8(a)  business  concern 
has  established  or  agrees  to  establish 
and  maintain  financial  records  and 
controls  which  will  provide  for  com¬ 
plete  accountability  and  required  re¬ 
porting  of  program  funds.  These  rec¬ 
ords  must  be  made  available  upon  re¬ 
quest  for  review  and  audit  by  SBA  and 
the  General  Accounting  Office.  - 

(c)  Procedures.  The  procedures  for 
the  utilization  of  the  letter  of  credit 
method  of  payment  shall  be  in  accord 
with  41  CFR  1-30.408-1. 

§  124.1-5  Business  Development  Expense. 

(a)  Definition.  Business  Develop¬ 
ment  Expense  (BDE)  funds  are  availa¬ 
ble  for  the  purpose  of  assisting  section 
8(a)  business  concerns  in  connection 
with  specific  8(a)  subcontracts  in  their 
efforts  to  become  competitive  by  over¬ 
coming  deficiencies  which  would  oth¬ 
erwise  impede  the  firms  from  produc¬ 
ing  a  service  or  product  at  a  fair 
market  price. 

(b)  Purpose.  In  the  discretion  of 
SBA,  BDE  funds  may  be  used  for  the 
following  purposes: 

(1)  To  make  up  the  difference  be¬ 
tween  the  current  fair  market  price 
and  the  reasonable  price  required  by 
the  8(a)  contractor  to  provide  the 
product  or  service  in  connection  with  a 
specific  section  8(a)  subcontract. 

(2)  For  the  purchase  of  capital 
equipment  which  has  been  determined 
by  SBA  to  be  essential  to  the  section 
8(a)  business  concern’s  performance  of 
specific  section  8(a)  subcontracts  and 
for  which  acquisition  cannot  be  made 
by  other  financing  means  without  ad¬ 
versely  affecting  the  concern’s  finan¬ 
cial  condition. 

(c)  BDE  may  be  used  to  defray  other 
costs  necessary  to  the  performance  of 
a  specific  8(a)  contract,  including  but 
not  limited  to: 

(1)  Facility  and  production  engineer¬ 
ing. 

(2)  Development,  testing,  and  imple¬ 
mentation  of  quality  control  proce¬ 
dures. 

(3)  Training  costs  to  counteract  low 
labor  productivity  due  to  the  inexperi¬ 
ence  of  the  business  concern  or  its 
labor  force. 

(4)  Differential  due  to  low  order  pur¬ 
chasing  power  and/or  material  usage 
in  comparison  to  its  competitors. 

§  124.2-1  Consultant  Services  Program. 

(a)  General.  The  Small  Business  Act, 
as  amended,  authorizes  the  SBA  to 
provide  assistance  as  set  forth  in  sec¬ 
tion  7(j)  of  the  Act.  Section  7(j)  of  the 
Small  Business  Act,  provides  for  finan¬ 
cial  assistance  to  public  or  private  or¬ 


ganizations  to  pay  all  or  part  of  the 
cost  of  projects  designed  to  provide 
technical  or  management  assistance  to 
individuals  or  enterprises  eligible  for 
assistance  under  section  7(i),  7( j)(  10), 
and  8(a)  of  the  Small  Business  Act. 
Section  7< j)(  10)  of  the  Small  Business 
Act  establishes  a  Small  Business  and 
Capital  Ownership  Development  pro¬ 
gram  which  shall  provide  additional 
assistance  exclusively  for  small  busi¬ 
ness  concerns  eligible  to  receive  con¬ 
tracts  pursuant  to  section  8(a)  of  the 
Small  Business  Act.  The  management 
of  the  Capital  Ownership  Develop¬ 
ment  program  is  vested  in  the  Asso¬ 
ciate  Administrator  for  Minority 
Small  Business  and  Capital  Ownership 
Development  who  is  responsible  for 
the  oversight  of  the  program  and  ac¬ 
tivities  set  forth  in  this  part  of  these 
regulations.  The  Associate  Administra¬ 
tor  for  Minority  Small  Business  and 
Capital  Ownership  Development  is  re¬ 
sponsible  for  coordinating  and  formu¬ 
lating  policies  relating  to  Federal  as¬ 
sistance  to  small  business  concerns  eli¬ 
gible  for  assistance  under  section  7(i) 
and  8(a)  of  the  Small  Business  Act. 

(b)  Services.  (1)  Section  7(j)(  1-2)  of 
the  Small  Business  Act  empowers  the 
SBA  to  provide  through  public  and 
private  organizations  the  management 
and  technical  assistance  enumerated 
below  to  those  individuals  or  concerns 
who  meet  the  eligibility  criteria  con¬ 
tained  in  sections  7(i)  and  8(a)  of  the 
Small  Business  Act. 

(2)  The  SBA  shall  give  preference  to 
projects  which  promote  the  owner¬ 
ship,  participation  in  ownership,  or 
management  of  small  businesses 
owned  by  low-income  individuals  and 
small  businesses  eligible  to  participate 
in  the  section  8(a)  program. 

(3)  This  assistance  may  include  any 
or  all  of  the  following: 

(i)  Planning  and  research,  including 
feasibility  studies  and  market  re¬ 
search: 

(ii)  The  identification  and  develop¬ 
ment  of  new  business  opportunities: 

(iii)  The  furnishing  of  centeralized 
services  with  regard  to  public  services 
and  Federal  Government  programs  in¬ 
cluding  programs  authorized  under 
sections  7(i),  7(j)(10),  and  8(a)  of  the 
Small  Business  Act: 

(iv)  The  establishment  and  strength- 
ing  of  business  service  agencies,  in¬ 
cluding  trade  associations  and  cooper¬ 
atives: 

(v)  The  furnishing  of  business  coun¬ 
seling,  management  training,  and  legal 
and  other  related  services,  with  special 
emphasis  on  the  development  of  man¬ 
agement  training  programs  using  the 
resources  of  the  business  community, 
including  the  development  of  manage¬ 
ment  training  opportunities  in  existing 
business,  and  with  emphasis  in  all 
cases  upon  providing  management 
training  of  sufficient  scope  and  dura- 


FEDERAl  REGISTER,  VOL  44,  NO.  IS— THURSDAY,  JANUARY  25,  1979 


PROPOSED  RULES 


5325 


tion  to  develop  entrepreneurial  and 
managerial  self-sufficiency  on  the  part 
of  the  individuals  served. 

(4)  Sections  7(j)(3)  and  7(j)(9)  of  the 
Small  Business  Act  authorize  SBA  to: 

(i)  Encourage  the  placement  of  sub¬ 
contracts  by  businesses  with  small 
business  concerns  located  in  areas  of 
high  concentration  of  unemployed  or 
low-income  individuals,  with  small 
businesses  owned  by  low-income  indi¬ 
viduals,  and  with  small  businesses  eli¬ 
gible  to  receive  contracts  pursuant  to 
section  8(a)  of  this  Act.  SBA  may  pro¬ 
vide  incentives  and  assistance  to  such 
businesses  that  will  aid  in  the  training 
and  upgrading  of  potential  subcontrac¬ 
tors  or  other  small  business  concerns 
eligible  for  assistance  under  sections 
7(i).  7(j),  and  8(a)  of  the  Small  Busi¬ 
ness  Act,  and 

(ii)  Coordinate  and  cooperate  with 
the  heads  of  other  Federal  depart¬ 
ments  and  agencies,  to  insure  that 
contracts,  subcontracts,  and  deposits 
made  by  the  Federal  Government  or 
with  programs  aided  with  Federal 
funds  are  placed  in  such  way  as  to  fur¬ 
ther  the  purposes  of  sections  7(i),  7(j), 
and  8(a)  of  the  Small  Business  Act. 

(c)  Eligibility.  (1)  Eligibility  for  the 
assistance  enumerated  under  §  124.2- 
1(b)  above  shall  include,  but  not  limit¬ 
ed  to: 

(1)  Businesses  which  qualify  as  small 
within  the  meaning  of  size  standards 
prescribed  in  Part  121  of  13  CFR  and 
which  are  located  in  urban  or  rural 
areas  with  a  high  proportion  of  unem¬ 
ployed  or  low  income  individuals:  and 

(ii)  Businesses  eligible  to  receive  con¬ 
tracts  pursuant  to  section  8(a)  of  the 
Small  Business  Act. 

(d)  Delivery  of  Services.  (1)  The  fi-  \ 
nancial  assistance  authorized  for  proj¬ 
ect  under  $  124.2-l(b)  above  includes 
assistance  advanced  by  grant,  agree¬ 
ment.  or  contract. 

(2)  To  the  extent  feasible,  services 
under  §  124.2-l(b)  above  shall  be  pro¬ 
vided  in  a  location  which  is  easily  ac¬ 
cessible  to  the  individuals  and  small 
business  concerns  served. 

(e)  Coordination  and  Cooperation 
With  Other  Government  Agencies.  (1) 
The  Associate  Administrator  for  Mi¬ 
nority  Small  Business  and  Capital 
Ownership  Development  may  utilize 
the  resources  of  other  agenies  and  de¬ 
partments  whenever  practicable  which 
can  directly  or  indirectly  support  or 
augment  the  purposes  of  sections  7(J) 
and  8(a)  of  the  Small  Business  Act. 

(2)  The  Associate  Administrator  for 
Minority  Small  Business  and  Capital 
Ownership  Development  shall  enter 
into  agreements  with  Federal  agencies 
and  departments  to  further  effectuate 
sections  7(i),  7(j)  and  8(a)  of  the  Small 
Business  Act. 

(3)  The  Associate  Administrator  for 
Minority  Small  Business  and  Capital 
Ownership  Development  shall  encour¬ 


age  the  placement  of  deposits  made  by 
the  Federal  funds,  in  such  a  way  as  to 
further  the  purposes  of  sections  7(i), 
7(j)  and  8(a)  of  the  Small  Business 
Act. 

§124.3-1  Small  Business  and  Capital 
Ownership  Development  Program. 

(а)  General  The  development  assist¬ 
ance  described  below  shall  be  provided 
exclusively  to  those  small  business 
concerns  eligible  to  receive  contracts 
pursuant  to  section  8(a)  of  the  Small 
Business  Act.  Such  small  business  con¬ 
cerns  shall  be  participants  in  the 
Small  Business  Capital  Ownership  and 
Development  program.  This  program 
shall: 

(1)  Assist  small  business  concerns 
participating  in  the  program  to  devel¬ 
op  comprehensive  business  plans  with 
specific  business  targets,  objectives, 
and  goals; 

(2)  Provide  for  such  other  nonfinan- 
cial  services  as  deemed  necessary  for 
the  establishment,  preservation,  and 
growth  of  small  business  concerns  par¬ 
ticipating  in  the  program,  including 
but  not  limited  to  (i)  loan  packaging, 
(ii)  financial  counseling,  (iii)  account¬ 
ing  and  bookkeeping  assistance,  (iv) 
marketing  assistance,  and  (v)  man¬ 
agement  assistance; 

(3)  Assist  small  business  concerns 
participating  in  the  program  to  obtain 
equity  and  debt  financing; 

(4)  Establish  regular  performance 
monitoring  and  reporting  systems  for 
small  business  concerns  participating 
in  the  program  to  assure  compliance 
with  their  business  plans; 

■'•(5)  Analyze  and  report  the  causes  of 
success  and  failure  of  small  business 
concerns  participating  in  the  program; 
and 

(б)  Provide  assistance  necessary  to 
help  small  business  concerns  partici¬ 
pating  in  the  program  to  procure 
surety  bonds.  Such  distance  shall  in¬ 
clude,  buVnot  be  limited  to,  (i)  the 
preparation  of  surety  bond  application 
forms;  (ii)  special  ...anagement  and 
technical  assistance  designed  to  meet 
the  specific  needs  of  small  business 
concerns  participating  in  the  program 
and  which  have  received  or  are  apply¬ 
ing  to  receive  a  surety  bond,  and  (iii) 
preparation  of  all  forms  necessary  to 
receive  a  surety  bond  guarantee  from 
the  SBA  pursuant  to  Title  IV,  part  B 
of  the  Small  Business  Investment  Act 
of  1958. 

§  124.4-1  Surety  Bond  Waivers. 

(a)  Policy.  Notwithstanding  subsec¬ 
tions  (a)  and  (c)  of  the  first  section  of 
the  MiUer  Act  (40  U.S.C.  270(a)  and 
(c),  49  Stat.  793)  no  small  business  con¬ 
cern  shall  be  required  to  provide  any 
amount  of  any  bond  as  a  condition  of 
receiving  any  subcontract  under  sec¬ 
tion  8(a)  of  the  Small  Business  Act  if 
such  business  concern  is  determined 


by  SBA  to  be  a  start-up  concern 
which,  as  defined  below,  has  not  been 
participating  in  an)’  program  conduct¬ 
ed  under  the  authority  of  section  8(a) 
of  the  Small  Business  Act  for  a  period 
exceeding  one  year,  and  SBA  deter¬ 
mines  that  such  amount  of  bond  is  in¬ 
appropriate  for  the  concern  in  per¬ 
forming  the  subcontract. 

(b)  Definitions.  (1)  Start-up  concern 
means  a  section  8(a)  small  business 
concern  which  is: 

(1)  both  eligible  for  participation  in 
SBA's  section  8(a)  program  and  has 
had  its  business  plan  approved  by 
SBA,  and 

(ii)  which  has  not  been  participating 
in  any  program  conducted  under  the 
authority  of  section  8(a)  of  the  Small 
Business  Act  for  a  period  exceeding 
one  year,  and 

(iii)  which  has  been  in  its  line  of 
work,  as  its  principal  business  activity, 
for  no  more  than  2  years.  If  a  prin  i 
pal  of  the  concern  has  been  a  prin.'*  >  .1 
of  another  such  firm  or  firms  in  ‘  i»e 
same  line  or  work,  and  the  cumulat  ve 
time  span  of  his  service  in  s  ich 

-capacity(s)  is  more  than  two  years,  the 
concern  is  not  a  start-up  concern. 

(2)  Surety  means  a  corporation  with 
a  Certificate  of  Authority  from  the 
Secretary  of  the  Treasury  under  sec¬ 
tions  6  to  13  of  Title  6  of  the  United 
States  Code,  or  as  otherwise  qualified 
under  the  Small  Business  Admin  is  "a 
tion’s  Surety  Bond  Guarantee  Regula¬ 
tions. 

(c)  Eligibility.  To  be  eligible  to  re¬ 
ceive  a  waiver  of  surety  bond  require¬ 
ments  by  SBA,  a  business  concern 
must: 

(1)  Be  determined  to  be  a  star, '  >» 
concern  as  defined  in  above;  and 

(2)  Be  under  consideration  by  the 
AA/MSB-COD  for  award  of  a  section 
8(a)  subcontract. 

(d)  Procedures  for  Granting  A  Sui  v 
Bond  Water.  SBA  shall  grant  a  surely 
bond  waiver  to  an  eligible  start  up  <  > 
cem  with  respect  to  the  award  of  t 
section  8(a)  subcontract  after  SBA  has 
made  the  following  determinations: 

(1)  SBA  determines  that  the  eligible 
start  up  concern  is  unable  to  obtain 
the  requisite  bond  or  bonds  from  r. 
surety,  and  that  no  surety  is  willing  t  o 
issue  such  bond  or  bonds  subject  to 
the  surety  bond  guarantee  provisions 
of  Title  IV  of  the  Small  Business  In¬ 
vestment  Act  of  1958;  and 

(2)  SBA  determines  that  it  can  and 
shall  assist,  insofar  as  practicable,  the 
eligible  start  up  concern  to  develop 
within  a  reasonable  period  of  time, 
such  financial  and  other  capability  as 
may  be  needed  to  obtain  such  bonds  as 
SBA  may  subsequently  require  for  the 
successful  completion  of  any  such  con¬ 
tract  awarded  to  the  eligible  small 
business  concern  pursuant  to  section 
8(a)  of  the  Small  Business  Act;  and 
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(3)  SBA  determines  that  it  can  and 
shall  take  such  measures  as  it  deems 
appropriate  for  the  protection  of  per¬ 
sons  furnishing  materials  and  labor  to 
the  eligible  small  business  construc¬ 
tion  concern  to  which  a  surety  bond 
waiver  is  granted;  and 

(4)  The  start  up  concern  agrees  to 
remit  to  SBA  a  surety  bond  waiver  fee 
in  the  amount  of  2  percent  of  the  8(a) 
contract’s  face  value  within  ninety 
(90)  days  of  the  time  the  contract  is 
awarded. 

[PR  Doc.  79-2703  Piled  1-24-79;  8:45  am] 
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